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Taxable vs. Tax-exempt

ÁTax-exemptis where interest on bondsis exemptfrom
federal income tax for the owners of the bonds.
Benefitisa lower costof borrowingfor the borrower.



Thetypesof taxablebondsthat canbe doneis governed
by State law. State law permits projects for industrial
uses,warehousing,researchand development,civicand
cultural enterprises, educational facilities, health care
facilities, renewable energy or any commercial
enterprise.



The types of bonds that can be done on a tax-exempt

basisis limited by federallaw.

·άQualified Bondsó

ÁExempt Facility Bonds



·Airports 
ÁTheInternal RevenueCode(the ά/ƻŘŜέύdefinesthe term άŀƛǊǇƻǊǘέto

includefacilitiesthat:

Åare directly related and essentialto (a) servicingaircraft, enablingit to take
off and land (suchasa maintenanceor overhaulfacility), or (b) transferring
passengersor cargoto or from aircraft,and

Åneed to be located at or in closeproximity to the runway area in order to
performtheir function

ÁTheCodeprovidesthat a hangaror repair facility at a municipalairport
will meet the public use requirement,even if leasedto a nonexempt
person,if the nonexemptpersondirectly servesthe generalpublicasa
commoncarrieror if it ispart of a facilityavailablefor publicuse.

·Mass commuting facilities



Facilities for the furnishing of water

ÁSection142(e) provides that a facility for the furnishing of water
(e.g., water treatment anddistribution facilities)for anypurposewill
qualifyasanexemptfacility if:

·the water is or will be madeavailableto membersof the generalpublic
(includingelectricutility, industrial,agricultural,or commercialuserswith
anadditionalrequirementthat at least25%be residentialusers); and

·either the facilitiesare operatedby a governmentalunit or the rates for
the furnishingor saleof the water havebeenestablishedor approvedby
a Stateor politicalsubdivisionthereof, by anagencyor instrumentalityof
the United States,or by a public serviceor public utility commissionor
other similarbodyof anyStateor politicalsubdivisionthereof.



Sewage facilities

ÁDating from the early 1970ΩǎΣthe Codedefined άǎŜǿŀƎŜdisposal
ŦŀŎƛƭƛǘȅέto mean any property used for the collection, storage,
treatment, utilization,processingor final disposalof sewage. A later
regulation, promulgated in Decemberof 1994, provides a more
detailed definition. New definition indirectly defines sewageas
wastewater requiring traditional secondary(biological) treatment
and having a biochemicaloxygendemand (BOD)of 350 mg/liter.
Definition specificallyexcludesάǇǊŜǘǊŜŀǘƳŜƴǘŦŀŎƛƭƛǘƛŜǎέdesignedto
deal with contaminantsother than BOD,pH, oil and grease,fecal
coliform andTSStotal suspendedsolids. Costsof dual function (i.e.,
qualifying and nonqualifying) facilities must be allocated on a
reasonablebasis.



Solid waste disposal facilities

ÁA more detailed discussion will follow.



Qualified residential rental projects

ÁA άǊŜǎƛŘŜƴǘƛŀƭrental ǇǊƻƧŜŎǘέis a building or structure
containingone or more similarly constructedunits that are
not usedon a transientbasis.

ÁA unit must containseparateandcompletefacilitiesfor living,
sleeping,eating,cookingandsanitation,but may,however,be
servedby centrallylocatedequipmentsuchasair conditioning
or heating.

ÁHotels, motels, dormitories, fraternity and sorority houses,
rooming houses,hospitals,nursing homes,sanitariums,and
resthomesarenot residentialrental projects.



Facilitiesfor the local furnishingof electricenergyor gas

ÁThe Code permits the tax-exempt financing for the local
furnishing of electrical energy or gas. ά[ƻŎŀƭŦǳǊƴƛǎƘƛƴƎέ
includes two contiguous counties as well as a city and a
contiguouscounty. Eitherthe owneror operatorof the facilities
must be obligatedby law, ordinanceor regulationto furnishgas
or electric energy to all personswithin the servicearea who
request it and it must be reasonablyexpectedthat the facility
will serveor be availableto servea largesegmentof the general
publicin the servicearea.



Local district heating or cooling facilities

ÁA local district heating or cooling facility for two contiguous

countiesor one city and a contiguouscounty qualifiesas an

exemptfacility under the Code. Suchfacilitiesmustbe part of

a systemconsistingof a pipelineor network providinghot or

chilled water or steamto 2 or more usersfor (a) residential,

commercial or industrial heating or cooling or (b) process

steam.



Qualified Hazardous Waste Facilities

ÁQualified hazardouswaste facilities under the Code are facilities
whichprovidefor the disposalof hazardouswasteby incinerationor
entombment only if the facility is subject to final permit
requirementsunder subtitle Cof title II of the SolidWasteDisposal
Act (RCRA)asin effect on October22, 1986.

ÁCannotfinanceportion of the facility allocableto the processingof
hazardouswastegeneratedby the owner or operator of the facility
or related person to such owner or operator (i.e., the facility is
requiredto beavailablefor useby theάǇǳōƭƛŎέύ.

ÁάHazardousǿŀǎǘŜέdoesnot includeradioactivewasteand must be
materialhavingno marketor other valueat the placeit is located.



High speed intercity rail facilities

ÁA facility qualifiesasa high-speedintercity rail facility if it is a facility (other than rolling
stock) for fixed guidewayrail transportation of passengersand their baggagebetween
metropolitan statisticalareas(assuchareasare definedby the Secretaryof Commerce).
The facilities must use vehiclesthat are reasonablyexpectedto operate at speedsin
excessof 150 miles per hour between scheduledstopsand the facilitiesmust be made
availableto membersof the generalpublicaspassengers.

ÁThe facility does not have to be owned by a governmentalunit; however, any non-
governmentalowner must elect irrevocablynot to claim any deductionfor depreciation
underthe Codeor claimanyincometax credit with respectto the property to be financed
with theƛǎǎǳŜΩǎnet proceeds.

ÁTheCode,whichlimits the useof bondproceedsto acquirelandto 25%, doesnot applyto
land acquiredfor noiseabatement,wetland preservationor future use as a high-speed
rail facility if there is no other significantuse of such land. With regard to the public
approval requirement, if the issuerof the bonds is also the owner or operator of the
facilities it is deemed to be the only governmentalunit having jurisdiction over such
facility for purposesof the requirement.



Environmentalenhancementsof hydroelectricgenerating

facilities

ÁThe Code applies to facilities where at least 80% of the

proceedsof the bonds are used to finance property for a

federally licensedhydroelectricgeneratingfacility and which

either protects or promotes fisheries or other wildlife

resourcesor is a recreational facility or other improvement

required by the federal licensingpermit for the operation of

the generatingfacility. Thecategoryisseldomif everused.



Qualifiedpublic educationalfacilities

ÁTheCodeappliesto bondsat least95percentof the net proceedsof

which are used to provide school facilities owned by for-profit

entities pursuant to public-private partnership agreementswith a

State or local educationalagency. The school facilities must be

operated as part of a system of public schools. Schoolfacilities

include school buildingsand functionally related and subordinate

land and can include stadiums or other athletic facilities used

primarily for schoolevents. Thesebonds are not subject to the

general volume limitation under the Code but are subject to a

separatevolumelimitation.



Qualifiedhighwayor surfacefreight transfer facilities

ÁUp to $15 billion dollars of bonds for qualified highway or surface freight 
transfer facilities may be issued.  It applies to bonds at least 95 percent of 
the net proceeds of which are spent to provide qualified highway or 
surface freight transfer facilities within 5 years.  The Secretary of the 
Treasury may extend the 5 years upon request.  

ÁQualified highway or surface freight transfer facilities are:

(1) any surface transportation project that received federal highway funds 

(2) any project for an international bridge or tunnel for which an 

international entity is responsible and received federal funds, or  

(3) any facility for the transfer of freight from truck to rail or rail to truck.



Federal tax law requirements and limitations on three 

categories of these bonds:

·Small Issue Industrial Development Bonds (SIDBs)

·Qualified 501(c)(3) Bonds (501(c)(3) Bonds)

·Solid Waste Disposal Facility Revenue Bonds (SWDBs)



In General

·Financingis only availablefor new investment of land,
buildings,or manufacturingequipment. Norefinancing.

·Termed άǎƳŀƭƭƛǎǎǳŜέdue to IRS Code limitation of
principleamountof issueto either $1M or $10M.



Pursuantto N.R.S. 349.510(1), SIDBscan be usedto

financecertain projects,includingany land, building,

or other improvement for άƛƴŘǳǎǘǊƛŀƭuses,including

assembling,fabricating,manufacturing,processingor

ǿŀǊŜƘƻǳǎƛƴƎέandάŎƻƳƳŜǊŎƛŀƭenterprises.έ



Exempt small issue qualifications

·95% of the bond issue proceeds must be used to:
Áacquire
Áimprove
Áconstruct, or reconstruct land or depreciable property 
(includes buildings, fixtures, machinery, & equipment) 

·5% of bond proceeds can provide working capital  

ÁUnder NRS, working capital costs not financeable



·Only άƳŀƴǳŦŀŎǘǳǊƛƴƎ ŦŀŎƛƭƛǘƛŜǎέ may be acquired. 
ÁFacilities must relate to some type of fabrication or processing of goods. 

·Ancillary facilities must be directly related to manufacturing 
operation function.
ÁLimited to a maximum of 25% of the costs used to build or acquire the  

άŎƻǊŜ ƳŀƴǳŦŀŎǘǳǊƛƴƎέ ŦŀŎƛƭƛǘƛŜǎΦ  

·Corporate headquarters offices. 
ÁSubject to the 25% limit noted above.

ÁWill not qualify to the extent they exceed what is needed to supervise the 

particular manufacturing facility being financed.

ÁTax counsel reviews architectural plans to ascertain the usage of all parts 

of a manufacturing building.



Section144(a)(4) of the Code limits the size of an

exemptsmall issueto $1 million, or, upon the making

of anelectionby the Issuer,$10million.



·Bondsissuecannot exceed$1 million. To calculatethis
amount, it is necessaryto combine(i) the face amount of
the bondsto be issuedand (ii) the remainingoutstanding
principal amount of any prior exempt small issue bonds
previously issued to finance facilities within the same
political jurisdiction for the borrower or any of its άǊŜƭŀǘŜŘ
persons.έ

·Thisprovisionessentiallymakesavailableat least$1 million
in tax-exemptbondsto financeindustrialfacilitiesfor any
borrower in eachcity or countywherethe borrowerhas
ongoingor newcapitalrequirementssubjectto the $40
million limit (discussedbelow).


